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STATEMENT.

May It Please Your Honors:

This is an appeal from the interlocutory order [Tr. pp.

66-68] appointing a receiver pendente lite made and en-

tered April 9, 1926, in this suit filed by the appellees



—4-

again G. A. Hopkins and C. A. Hudson, the latter being

the appellant herein.

The character of the complaint is indicated by its title

as follows: "Amended Complaint—Law—For Declara-

tory Relief". [Tr. p. 6.]

The complaint is for declaratory relief as contemplated

by sections 1060, 1061 and 1062 of the Code of Civil

Procedure of the state of California and prays for a

declaration by the court of the rights of plaintiffs in cer-

tain leased premises and in and under the lease thereon

and assignment to Hopkins and H. S. Howland and in

and to the oil to be produced and saved on said premises

under said lease and in certain moneys in the hands of

a receiver appointed in bankruptcy for the defendant

G. A. Hopkins; and that a receiver be appointed to take

possession of said property and said funds pending the

determination of the suit; and for general rehef. [Tr.

p. 16.]

The basis of the court's jurisdiction is alleged diversity

of citizenship, plaintiffs being citizens of the state of

California and defendants citizens of the state of New
York. [Tr. p. 7.]

Plaintiff McWilliams was the lessee named in a cer-

tain lease entered into by John S. Baker and Julia M..

Baker, owners of the land upon which the oil well was

drilled. [Tr. p. 17.] The other plaintiffs acquired in-

terests by transfers from McWilliams.

The interest which plaintiffs claim are in a 20% roy-

alty, so-called, under an agreement entered into Novem-

ber 8, 1922, between certain plaintiffs and the defendant

G. A. Hopkins and H. S. Howland. [Tr. p. 30, particu-

larly at p. 32.]
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The said royalty was not due to these parties as

owners or having any interest in the real estate or the

lease, but was a side agreement on the transfer of the

lease from the original lessee and others who had ob-

tained interest with him to the said Hopkins and How-

land.

By a subsequent agreement said Hopkins and Howland

assigned all the product of said well to the appellant

here, in C. A. Hudson [Tr. p. 37], and later, October 1,

1924, G. A. Hopkins and his wife assigned to appellant

Hudson all their right, title and interest in and to all oil,

gas and other hydrocarbon substances which might there-

after be produced on the property described in the lease

and amendment thereto [Tr. p. 38], and under the same

date transferred to the appellant Hudson the right to

operate the real estate under and pursuant to the terms

of the lease and to hold possesssion thereof and produce

oil, gas and other hydrocarbon substances therefrom as

provided in said lease. [Tr. p. 42.]

1. One of the grounds for attacking the order ap-

pointing the receiver is that the Federal court has no

jurisdiction of the case because the Bakers, the owners

of the land, were not made parties defendant; that they

are indispensable parties; that they are citizens of Cali-

fornia; that joining them as parties defendant would

place citizenship of California on both sides of the con-

troversy and would destroy the diversity of citizenship.

It also appears that at least one other party is an in-

dispensable party having an interest adverse to the plain-

tiff, to-wit. Syndicate Company, a corporation duly or-

ganized and existing under and by virtue of the laws of

the state of California [Tr. p. 202 and pp. 183, 192.]
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2. A second ground of objection is that the Federal

court has no jurisdiction in an action at law for de-

claratory relief under the California statute to grant

equitable relief by the appointment of a receiver. This

objection is coupled with a most serious and important

objection raising questions as to the jurisdiction of the

Federal court to entertain any suits, under sections 1060,

1061 and 1062 of the Code of Civil Procedure, first, be-

cause the proceeding is not a "civil suit" within the

meaning the United States Constitution, and second, it

provides for a blending of legal and equitable causes of

action, procedures and remedies to an extent which is

not permissible under the federal practice.

3. Another ground of objection is the pendency of a

case involving the same parties, issues of law and fact,

subject and subject matter of this suit, in the Superior

Court, Los Angeles county, California.

This is a case where the plaintiffs first tried to enforce

their alleged rights in the state court and failing in that

are attempting to nullify the state court judgment by

these proceedings in the Federal court.

On March 3, 1925, summons was issued in the Los

Angeles Superior Court, action #164306 [Tr. pp. 119,

120]. These same plaintiffs, with the exception of Pe-

troleum Royalty & Development Co., a corporation, which

has since acquired an interest, brought an action against

these same defendants, G. A. Hopkins and C. A. Hud-

son, joining as an additional defendant Joseph O. Morris,

who, with Hudson, was operating the well. This Su-

perior Court case affects the same property, sets out the

same instruments and raises the same issues as are con-

tained in the present case.
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The answer was filed therein April 9, 1925 [Tr. pp.

121-134], together with the cross-complaint of defendant

Hudson [Tr. pp. 135-139], and trial was commenced July

8, 1925, and was submitted to the court for its decision

July 16, 1925.

On July 2, 1925, six days before trial commenced in

the state court, summons in the present action in the

United States District Court, Southern District of Cali-

fornia [Tr. pp. 4, 5„ was issued but was not served upon

defendant Hudson until after the trial of said case in

said Superior Court had been completed. [Tr. p. 106.]

On July 22, 1925, several days after the completion of

trial in the state court, an order to show cause and re-

straining order was signed herein. [Tr. pp. 45, 46.]

On July 29, 1925, Judge James made an order allowing

30% proceeds of the oil to be paid to the owners of the

real estate and provided for the payment of 20% into

court, which 20% is the interest claimed by the plaintiffs

herein. [Tr. pp. 52-54.]

On September 8, 1925, findings in the Superior Court

action were signed. [Tr. pp. 140-162.]

One September 11, 1925, judgment of the Superior

Court was entered in favor of the defendant Hudson,

both defensively and as cross-complainant. [Tr. pp. 163-

165.]

On November 6, 1925, complainants in the present suit

fearing that they had not prayed enough relief herein

began a second action in the United States District Court

involving the same parties, subject matter, issues, prop-

erty and instruments involved here, which action was

known as J-73-H. [Tr. pp. 183-198.].
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Then further proceediing were had in this action re-

sulting in:

On March 22, 1926, a minute order was made denying

the motion to dismiss and granting the motion for the

appointment of a receiver. [Tr. p. 64.]

On April 2, 1926, Syndicate Company, a corporation,

filed its action against defendants Hopkins and H. S.

Howland, claiming certain personal property on the lease

in claim and delivery the taking of which would prevent

the lease from being operated, said action being #193141

in the Superior Court of the state of California in and

for the county of Los Angeles [Tr. p. 202], and a motion

was made herein setting out these proceedings as a

ground for vacating the minute order of March 22, 1926,

and showing that the property had come into the custody

of the state court through a claim and delivery action.

[Tr. pp. 65, 66, pp. 200-201.]

On April 9, 1926, the order was made by the court

appointing a receiver, which is the order now appealed

from. [Tr. pp. 66-69.]

4. The fourth basis of objection goes to the order

itself as being too broad in authorizing the receiver to

go upon the property, take possession of properties which

are claimed by or belong to others not parties to this

suit, conduct the business, incur indebtedness and pay

out moneys.

Moreover, on the condition of the record there was no

necessity for the appointment of the receiver at the time

the order was made for the reason that the right sought

to be determined was as to a certain alleged 20% roy-

alty which had been for the number of months and at
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the time fully protected by an injunctional order [Tr. p.

46], and a subsequent order modifying same and pro-

viding for payment of 20% of the proceeds of the oil

into the clerk of the court. [Tr. pp. 52-54.]

Appellant relies upon the following assignments of

error, which, for convenience, may be grouped under the

following headings, which will appear as our main

headings on the argument:

I.

Nonjoinder of Indispensable Parties Whose Joinder

Would Destroy Jurisdiction Based Upon Di-

verse Citizenship.

Assigmnent of Error VII.

"Error in adjudging and decreeing that the plaintiffs

are entitled to any relief for the reason that the complaint

does not state facts sufficient to constitute a cause of

action, in that, indispensable parties, to wit, the owners

of the premises, are not made parties to the suit, who, if

made parties thereto, would destroy the jurisdiction of

the court."

Assignment of Error XIV.

"Error in adjudging and decreeing that the plaintiffs

are entitled to any relief, in view of the fact that it ap-

pears from the filing of the suit mentioned in the fore-

going paragraph that the Syndicate Company is a cor-

poration organized and existing under the laws of the

state of California and a citizen and resident of the state

of California, and is an indispensable party to the pres-

ent action, which destroys the jurisdiction of this court

in the premises."
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II.

Lack of Federal Court's Jurisdiction of Suits for

Declaratory Relief, and to Grant Equitable

Incidental Relief in Such Suit by Appoint-

ment OF Receiver.

Assignment of Error III.

"Error in adjudging and decreeing that the Federal

court has jurisdiction to grant declaratory relief under

Sec. 1060 of the Code of Civil Procedure of the state of

California, and incidental to that relief the appointment

of a receiver."

Assignment of Error II.

"Error in adjudigng and decreeing as an incidental

remedy in a suit for declaratory relief the appointment

of a receiver."

Assignment of Error I.

"Error in adjudging and decreeing equitable relief in

an action filed on the law side of the cburt."

III.

Pendency of State Court Action Between Same

Parties, Involving Same Property Issues and

Subject Matter, Should Have Postponed Pro-

ceedings AND Precludes Order Appointing Re-

ceiver in Federal Court.

Assignment of Error IX.

"Error in adjudging and decreeing that this court has

jurisdiction to grant any relief, in view of the fact that

an action between the same parties has been tried in the

Superior Court, Los Angeles county, state of California,

and is now pending on appeal to the Supreme Court of

the state of California, involving the same subject matter
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as that involved herein, of which the state court at the

time of the commencement of this action had and now
has exclusive jurisdiction."

Assignment of Error X.

"Error in refusing to find that where the Supreme
Court of the state of California has not yet acted upon

an appeal taken from the judgment of the lower state

tribunal the Federal court ought to decline to proceed

with the case before it."

IV.

Order Appointing Receiver Without Basis and Too

Broad.

Assignment of Error XI.

"Error in adjudging and decreeing that there is suffi-

cient cause for the appointment of a receiver pendente

lite."

Assignment of Error IV.

"Error in adjudging and decreeing that a receiver

should be appointed for superintending and directing the

operation of the oil plant and the selling and marketing

of the oil when the complaint shows that the plaintiffs'

alleged interest is in the proceeds of the oil after its pro-

duction."

Assignment of Error V.

"Error in adjudging and decreeing that a receiver

pendente lite should be appointed for any other purpose

than the collection and holding of 20% of the oil pro-

duced from the well operated on the ground."

Assignment of Brror VI.

"Error in adjudging and decreeing that a Receiver

pendente lite should be appointed for any purpose in

view of the facts shown by the record that the 20% of



—12-

the value of the oil produced sought to be conserved

being paid into court, and the defendant under restrain-

ing order not to dispose of same until the further order

of the court."

Assignment of Error XII.

"Error in refusing to grant the motion of April 2,

1926, to vacate the minute order of March 22, 1926, for

the appointment of a receiver pendente lite."

Assignment of Error XIII.

"Error in making the order for the appointment of a

receiver to take charge of the property, in view of the

fact that there has been filed in the Superior Court of

the state of California, in and for the county of Los An-

geles, a suit entitled 'Syndicate Company, a corporation,

plaintiff, vs. G. A. Hopkins and H. S. Rowland, defend-

ants, No. 193,141' and an affidavit on claim and delivery

of personal property, under which suit and affidavit the

sheriff of Los Angeles county has taken possession of

the property involved in the present action, and the mat-

ter is now in the custody of the Superior Court of Los

Angeles county, California, and this court has no juris-

diction to order the appointment of a receiver while the

property is in the custody of the state court."

ARGUMENT.

L

Non-Joinder of Indispensable Parties Whose Joinder

Would Destroy Jurisdiction Based Upon Diverse

Citizenship.

The amended complaint sets out in paragraph II that

on November 8, 1922, and for some time prior thereto,

certain of the plaintiffs were owners and holders of a

certain oil lease upon a certain strip of land belonging
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to one John S. Baker [Tr. p. 7]. Exhibit *'A'* attached

to th<e amended complaint is a copy of the kase which

recites that it is made between John S. Baker and JuHa

M. Baker, his wife, lessors, and C. H. McWilliams,

lessee. [Tr. p. 17.] Exhibit "B" attached to the

amended complaint sets out a supplemental agreement be-

tween John S. Baker and Julia Baker, his wife, both of

Norwalk, California, with McWilliams and Gage. [Tr.

p. 25.]

On July 29th, 1925, these parties Bakers filed an appli-

cation [Tr. p. 47] for leave to intervene herein and for

modification of restraining order. In said application they

set out that they are the owners in fee simple of the prop-

erty described in the complaint; that the claims of both

plaintiffs and defendants in this cause grow out of a lease

made by them originally to the plaintiff C. H. McWil-

liams, and that all parties to the suit claim interests by

assignment or subleases, or reservations or contracts

among themselves concerning leasehold interests, but that

applicants claim defaults in performance of the covenants

of the lease, and that there are various adverse claims

which have arisen in which the applicants are interested,

the affidavit of E. C. Myer in support of the applica-

tion [Tr. p. 49] sets out claim on the part of applicants

to thirty-five per cent of the production as royalty or

rental.

The receivership order complained of provides for pay-

ment by the receiver of the moneys coming into his

hands. ''2nd. To John S. Baker, or his assigns, thirty

per cent of all moneys obtained from the sale of all oil,

and gas produced and saved from the said oil well in the
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said premises." [Tr. p. 68.] It therefore appears that

the Bakers are indispensable parties to this action, if it

involves the appointment of a receiver and injunctions

against selling or removing any oil from the premises, or

from disposing of any moneys that may be received by

the defendants from the oil sold from said premises, as

appears in Tr. p. 46.

The absence of indispensable parties whose joinder

would destroy jurisdiction leaves the Federal court with-

out jurisdiction.

In the case of South Penn Oil Co. v. Miller (4th Cir-

cuit), 175 Fed. 729, 736, the court said:

"We also think the record discloses the fact that

parties absolutely essential to the proper disposition

of the questions decided by the court below were not

before it, and that consequently, even had the sub-

ject-matter of the controversy been properly within

its jurisdiction, the court could not have effectively

disposed of it. Neither the lessors of the complain-

ants, nor of the defendant, were made parties to the

suit, and yet the final decree disposed of the funds

in which they were interested, and decided the title

to the property which they claim to own in fee

simple."

Harris & Stevens Corp v. Tarr & McComb Inc.,

251 Fed. 570;

DeGalard v. Safe Deposit etc. Co., 196 Fed. 981;

Marshall v. Beverley, 5 Wheat. 313, 5 L. ed. 97;

Minnesota v. Northern Securities Co., 184 U. S.

199, 46 L. ed. 499, 516;

California v. S. P. Co., 157 U. S. 229, 39 L. ed.

6^Z, 695;

Himes v. Schmehl, 257 Fed. 69.
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The Bakers, the original lessors and owners of the real

estate, are indispensable parties defendant. As they are

citizens of the state of California and the plaintiffs are

citizens of the state of California, the diversity of citi-

zenship would be destroyed by making them parties de-

fendant; therefore, as this case depends for its jurisdic-

tion upon diversity of citizenship, jurisdiction fails.

The Syndicate Company, a corporation, is a corpora-

tion organized and existing under and by virtue of the

laws of the state of California and is an indispensable

party to the present action, as is shown by the fact that

an action involving this same subject matter brought in

the Federal court before Judge Henning subsequent to

the bringing of this action by these same plaintiffs makes

G. A. Hopkins, C. A. Hudson and the Syndicate Com-

pany, a corporation, defendants. [Tr. pp. 183-192.]

Moreover, the Syndicate Company is the plaintiff in

the replevin suit brought to recover the engines, equip-

ment, tubing, etc., which are used for the operation of

the oil well covered by the lease herein. [Tr. pp. 202-

206.]

II.

Lack of Federal Court's Jurisdiction of Suits for

Declaratory Relief, and to Grant Equitable Inci-

dental Relief in Such Suit by Appointment of Re-

ceiver.

The power of the United States extends to all suits of

a civil nature at common law or in equity where the

matter in controversy exceeds, exclusive of interest and

costs, the sum or value of $3000 and is between citizens

of different states. (Sec. 24, Jud. Code, subd. 1.)
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Proceedings under Sees. 1060, 1061 and 1062, C. C P.,

under which the courts of the state of California are

authorized to render declaratory judgments, namely:

judgments merely declaring the rights of the parties in

controversies, do not come within the purview of the

Judicial Code, conferring jurisdiction on the United

States District Courts. Firstly: Such suits are not suits

at common law or in equity within the scope of the judi-

cial power conferred by the U. S. Constitution. Sec-

ondly: Such suits are of such mixed or blended charac-

ter of legal and equitable causes of action, procedures

and remedies as not to be within the District Court's

jurisdiction.

1st. a Suit for Declaratory Relief Under the

California Statute Is Not a "Civil Suit at

Common Law or in Equity" Within the Mean-

ing OF THE United States Constitution.

California Code of Civil Procedure, section 1060:

"Declaratory Relief. Any person interested

under a deed, will or other written instrument, or

under a contract, or who desires a declaration of his

rights or duties with respect to another, or in re-

spect to, in, over or upon property, or with respect

to the location of the natural channel of a water-

course, may, in cases of actual controversy relating

to the legal rights and duties of the respective par-

ties, bring an action in the Superior Court for a

declaration of his rights and duties in the premises,

including a determination of any question of con-

struction or validity arising under such instrument

or contract. He may ask for a declaration of rights

or duties, either alone or with other relief; and the

court may make a binding declaration of such rights
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or duties, whether or not further relief is or could

be claimed at the time. The declaration may be

either affirmative or negative in form and effect, and

such declaration shall have the force of a final judg-

ment. Such declaration may be had before there

has been any breach of the obligation in respect to

which said declaration is sought."

California Code of Civil Procedure, section 1061

:

"Power Not Exercised When. The court may
refuse to exercise the power granted by this chapter

in any case where its declaration or determination is

not necessary or proper at the time under all the

circumstances."

California Code of Civil Procedure, section 1062:

"Other Remedies Not Affected. The remedies

provided by this chapter are cumulative, and shall

not be construed as restricting any remedy, provi-

sional or otherwise, provided by law for the benefit

of any party to such action, and no judgment under

this chapter shall preclude any party from obtaining

additional relief based upon the same facts."

Anway v. Grand Rapids Railway Company, 211 Mich.

592, 179 N. W. 350, 12 A. L. R. 26, was an action for

declaratory reHef under the Michigan statute which pro-

vided that the court may make a binding declaration of

rights whether any consequential relief is or could be

claimed or not. In this statute of Michigan nothing was

said about the necessity of there being an actual con-

troversy.

Section 2 of the Michigan act seems to recognize that

the proceeding for a declaration of rights might be either
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legal or equitable, depending upon the nature of the sub-

ject matter, as section 2 thereof provides as follows:

"Declarations of rights and determinations of

questions of construction, as herein provided for,

may be obtained by means of ordinary proceedings

at law or in equity, or by means of a petition on

either the law or equity side of the court as the

nature of the case may require, and where a declara-

tion of rights is the only relief asked, the case may
be noticed for early hearing as in the case of a

motion."

The court in the above case decided that the act pro-

vided for the exercise by the court of non-judicial

powers; that under the Constitution of Michigan provid-

ing for the division of the powers of government into

the three departments, legislative, executive and judicial,

and requiring that no person belonging to one depart-

ment shall exercise the powers properly belonging to an-

other, the act was unconstitutional and void in its en-

tirety. A great many decisions pro and con on the ques-

tion are collated in this opinion.

In State ex rel. Hopkins v. Grove, 109 Kas. 619, 19

A. L. R. 1116, 201 Pac. 82, the same question was pre-

sented as in the Anway case, supra, the only difference

practically being that the Kansas statute provided that

courts could make binding declarations of rights "in cases

of actual controversy," whether or not consequential re-

lief is or at the time could be, claimed, etc.

In the Kansas case the court reached the opposite con-

clusion from the Anway case, and held that the act pro-

vided for the exercise of a judicial power by the court.

In commenting upon the Anway case decided under the
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Michigan statute, the court in the Kansas decision called

attention to the fact that much reliance is placed by the

court upon the fact that no actual controversy existed,

but nevertheless the court concedes that "in the majority

opinion in that case, however, views were expressed that,

if accepted as sound, would be fatal to the Kansas stat-

ute". The court lays considerable stress upon a Kansas

decision. Fate v. Allen, 107 Kas. 407, in which an appeal

in a criminal case was sustained to determine the cor-

rectness of an instruction where no verdict had been

reached, the jury having been discharged upon failure

to agree; and the Kansas Supreme Court held that this

fact would not prevent the determination of the issue

presented, although it was not contemplated by the Kan-

sas Constitution that the Supreme Court, upon appeal,

should exercise any but judicial powers.

In California, in the case of Blakeslee v. Wilson et al.,

65 Cal Dec. 171, 190 Cal. 479, sections 1060, C. C. P., et

seq., were held constitutional and not to provide for the ex-

ercise of non-judicial power, the court basing its decision

primarily upon the decision in Title etc. Restoration Co. v.

Kerrigan, 150 Cal. 289, 318, et seq. Also basing its de-

cision upon the authority of Robinson v. Kerrigan, 151

Cal. 40, relating to the Torrens law, being an act provid-

ing for the certification of land titles, etc. The court

disposes of the decision in Michigan by saying that much

of the criticism contained in the opinion of the Michigan

court is satisfactorily answered by the decisions in the

above cited California cases. The court remarks upon

the fact that our statute relates only to cases in which

there is an actual controversy, while no such provision

was found in the Michigan statute. Furthermore, it re-
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marks upon the decision of Bx rel. Hopkins v. Grove,

supra, decided in Kansas, and without quoting therefrom

states that

"what is said there is appHcable to and determina-

tive of the question presented for our consideration

on this appeal.'*

The question, however, of what the state of California,

or of any other state, may require of its courts is not

determinative of the question as to whether or not the

judicial power of the United States extends to such ques-

tions. In the case of Anway v. Grand Rapids Railway

Co., supra, the court states:

"Undoubtedly the advocates of this measure gather

more comfort and find more support for their posi-

tion in the holdings of some of the Western states

involving their irrigation laws, than from any one

source other than papers prepared by its advocates.

Without detailing all of the provisions of these irri-

gation laws, it will suffice to say that they are simi-

lar in character, providing for the formation of irri-

gation districts, the levying of taxes, perfection of

an organization to carry on the project, and provide

for a submission to the courts of their proceedings,

a hearing of which notice is given and a determina-

tion by the court as to the regularity and validity of

the proceedings. Their vahdity has been frequently

assailed and quite uniformly upheld by the courts of

last resort of the several states. The usual ground

of attack has been that they do not provide for due

process of law, but in several instances they have

been assailed on the ground that the power con-

ferred upon the court was not judicial power. These

holdings, however, lose much of their value as an

authority upon the question of judicial power from
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the fact that one of them (involving the California

act) found its way to the United States Supreme
Court in Trega v. Modesto Irr. Dist., 164 U. S. 179,

41 L. Ed. 395, 17 Sup. Ct. Rep. 52."

In the above case of Trega v. Modesto Irr. Dist., 164

U. S. 179, 41 L. Ed. 395, the Supreme Court of the

United States held that the proceeding by which the

question of the validity of the bonds was submitted to

the court and judicially determined by the court, was not

a case or controversy with opposing parties such as can

be submitted to and can compel judicial consideration and

judgment. Mr. Justice Brewer, deHvering the opinion of

the court, states (41 L. Ed. 398)

:

"But going beyond this matter, we are confronted

with the question whether, in advance of the issue of

bonds and before any obligation has been assumed

by the district, there is a case or controversy with

opposing parties such as can be submitted to and

can compel judicial consideration and judgment.

This is no mere technical question. * * * ^|j

that would be accomplished by our affirmance of the

decision of the state court would be an adjudication

of the right to make a contract, and unless the court

should see fit to proceed in the exercise of the power

thus held to exist, all the time and labor of the court

would be spent in determining a mere barren right

—

a purely moot question. We are not concerned with

any question as to what a state may require of its

judges and courts, nor with what measures it may
adopt for securing evidence of the regularity of the

proceedings of its municipal corporations. It may
authorize an auditor or other officer of the state to

examine the proceedings and make his certificate of

regularity conclusive evidence thereof, or it may per-
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mit the district to appeal to a court for a like deter-

mination, but in either event it is a mere proceeding

to secure evidence. * * *

"Some light may be thrown on this question by

reference to a matter of a somewhat kindred nature.

In states which provide for the organization of cor-

porations under general statutes, different modes of

procedure are prescribed. In some states it is suf-

ficient for the parties desiring to incorporate to pre-

pare a charter, acknowledge it before some official

and file it with the secretary of state or other public

officer, and the certificate of such officer is made the

evidence of the incorporation. In other states par-

ties may file a petition in some court, and that court

upon presentation thereof examines into the propri-

ety of the incorporation, and if satisfied thereof en-

ters a decree declaring the petitioners duly incor-

porated, and the copy of such decree is the evidence

of the incorporation. Does the difference in pro-

cedure between these two cases create any essential

difference in character? Is the one executive and

the other judicial? Suppose, in the latter case, the

statute had provided that either one of the peti-

tioners might appeal from the decree of a lower to

the Supreme Court of the state, in order to obtain

final adjudication in favor of the propriety of such

incorporation, would this court entertain a suit in

error to reverse such adjudication by the highest

court of the state? Would it not be held in effect,

whatever the form, a mere ex parte case to obtain a

judicial opinion, upon which the parties might base

future actions? It seems to us that this proceeding

is nothing but one to secure evidence, that in the se-

curing of such evidence no right protected by the

Constitution of the United States is invaded, that

the state may determine for itself in what way it
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will secure evidence of the regularities of the pro-

ceedings of any of its municipal corporations, and

that unless in the course of such proceeding some
constitutional right is denied to the individual, this

court cannot interfere on the ground that the evi-

dence may thereafter be used in some further action

in which there are adversary claims. So on this

ground, and not because no federal question was in-

sisted upon in the state court, the case will be dis-

missed."

By reference to the case of Tregea v. Modesto Irr.

Dist. decided by the Supreme Court of the state of Cali-

fornia and reported in 88 Cal. 334, it will be observed

that the proceedings under the act in question were com-

menced by the filing of a petition in the Superior Court

of the county in which the lands of the district, or some

portion thereof, was situated, praying the confirmation

of the proceedings of the directors; whereupon the court

is required to make and publish an order stating the

prayer of the petition and fixing a time and place for the

hearing. Any person interested may demur to or answer

the allegations of the petition, and the issues of law and

fact are tried and determined by the court as in other

cases, under the ordinary rules of practice.

Bearing in mind that this proceeding under the act

above mentioned was accompanied with all of the for-

malities of an adversary proceeding in a court of law,

upon issues raised by the petition on the one hand and

a demurrer or answer filed "by any person interested",

the force of the decision of the United States Supreme

Court in holding that this was in effect nothing but an

ex parte application to obtain the opinion of the court
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upon a moot question will be fully appreciated. In other

words, there was presented to the court in the Trega

case an actual controversy that was developed by the

pleadings filed by the respective parties. It was a con-

tested issue that was submitted to the court for its de-

cision, but this contested issue was presented in advance

of the actual invasion of any right, and this situation is

in all respects comparable and analogous to the proceed-

ing authorized under section 1060, C. C. P.

In the case of Gordon v. United States, 2 Wall. 561,

17 L. Ed. 921, it was held that the Supreme Court of

the United States could exercise no appellate jurisdiction

over a decision of the court of claims because of the

fact that by the 14th section of the amended court of

claims act the executive department was given authority

to estimate the appropriations required for the payment

of such claims and providing that no money should be

paid from the United States treasury until such appro-

priation based upon such estimate had been made; and

the Supreme Court held that this was in effect allowing

the executive department to revise the decisions of the

court of claims and that this amounted to a denial to the

court of claims of judicial power and that it was only

from the exercise of judicial powers that appeals could

be taken to the Supreme Court of the United States.

Chief Justice Taney wrote an opinion in that case

which is found in an appendix to 117 U. S. 697, 702.

This opinion was not produced until after the death of

Mr. Justice Taney, and is said to have been the last

opinion prepared by him. In passing on this question he

states

:
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"But whether this court can be required or au-

thorized to hear an appeal from such a tribunal, and

give an opinion upon it without the power of pro-

nouncing a judgment and issuing the appropriate

judicial process to carry it into effect, is a very dif-

ferent question and rests upon principles altogether

different. The Supreme Court does not owe its ex-

istence or its power to the legislative department of

the government. It is created by the Constitution,

and represents one of the three great divisions of

power in the government of the United States, to

each of which the Constitution has assigned its ap-

propriate duties and powers, and made each inde-

pendent of the other in performing its appropriate

functions. The power conferred on this court is

exclusively judicial, and it cannot be required or

authorized to exercise any other. * * *

"The existence of this court is, therefore, as es-

sential to the organization of the government estab-

lished by the Constitution as the election of a presi-

dent or members of Congress. It is the tribunal

which is ultimately to decide all judicial questions

confided to the government of the United States.

No appeal is given from its decision, or any power

given to the legislative or executive departments to

interfere with its judgments or process of execution.

Its jurisdiction and powers and duties being defined

in the organic law of the government, and being all

strictly judicial. Congress cannot require or autho-

rize the court to exercise any other jurisdiction or

power, or perform any other duty. * * *

"The position and rank, therefore, assigned to this

court in the government of the United States, differ

from that of the highest judicial power in England,

which is subordinate to the legislative power, and
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boiind to obey any law that parliament may pass,

althou,^h it may, in the opinion of the court, be in

conflict with the principles of Ma^a Charta or the

Petition of Rights. * * *

"The appellate power and jurisdiction are subject

to such exceptions and regulations as the Congress

shall make. But the appeal is given only from such

inferior courts as Congress may ordain and establish

to carry into effect the judicial power specifically

granted to the United States, * * * j^q^. ^^,1

Congress authorise or require this court to express

an opinion on a case where its judicial power could

not be exercised, and where its judgment would not

be final and conclusive upon the rights of the parties,

and process of execution awarded to carry it into

effect.

"The award of execution is a part, and an essen-

tial part, or every judgment passed by a court exer-

cising judicial power. It is no judgment, in the le-

gal sense of the term, without it. Without such an

award the judgment would be inoperative and nuga-

tory, leaving the aggrieved party without a remedy.

It would be merely an opinion which would remain a

dead letter, and without any operation upon the

rights of the parties, unless Congress should at some

future time sanction it and pass a law authorizing

the court to carry its opinion into effect. Such is

not the judicial power confined to this court, in the

exercise of its appellate jurisdiction; yet it is the

whole power that the court is allowed to exercise

under this act of Congress."

The opinion in the Anway case refers to certain other

decisions of the United States Supreme Court upon an-

alogous questions, and for convenience we (luotc these
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references as contained in said opinion, as follows (12

A. L. R., p. 32)

:

"This character of proceeding owes its origin to

English practice, although it is said that it is found

in the Roman law; but, as England has no written

constitution, and the English courts but follow the

mandates of Parliament, the decisions of the English

courts are of no avail upon the question now under

consideration. The act before us, together with a

modified form of it in Wisconsin (Wis. Laws 1919,

Chap. 242) and Florida (Florida Laws, 1919, num-
ber 75), is the first attempt in this country, so far

as we have been able to ascertain, to make the courts

the legal advisors of everybody. But the attempt to

make the judicial department the advisor of other

departments is practically as old as the government

itself. In 1793, when this country was still in its

swaddling clothes. President Washington, through

Mr. Jefferson, his secretary of state, requested the

justices of the Supreme Court to answer a series of

questions comprehending the differences between the

executive and the minister of France relative to the

exposition of the treaties between the two countries.

But the justices replied that, 'considering themselves

merely as constituting a legal tribunal for the de-

cision of controversies brought before them in legal

form, those gentlemen deemed it improper to enter

the field of politics, by declaring opinions on ques-

tions not growing out of the case before them.' 5

Marshall's Life of Washington, 433, 441; 2 Story

Const., 5th Ed., para. 1571.

"By act of March 23rd, 1792, Chapter 11(1 Stat,

at L. 243), Congress provided for certain pensions,

and required the Circuits Courts to examine the

l)roofs and determine to whom and to what amount
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pensions should be allowed, and certify the same to

the secretary of war. Chief Justice Jay, Mr. Jus-

tice Gushing and District Judge Duane unanimously

agreed 'that neither the legislative nor the executive

branches can constitutionally assign to the judicial

any duties but such as are properly judicial, and to

be performed in a judicial manner,' and held that the

duties assigned were not of that description. Hey-

burn's Case, 2 Ball. 409 and note 410, 1 L. Ed. 436

and note 437.

"By the treaty of 1819 between the United States

and Spain, this country agreed to cause satisfaction

to be made for injuries to Spanish officers, and in-

habitants by reason of the operations of the Ameri-

can army in Florida. Congress by two acts (March

3, 1923 Chap. 35, 3 U. S. Stat, at L. 768, and Act

June 26, 1834, Chap. 87, 6 U. S. Stat, at L. 569)

made provisions to carry out these obligations by

directing the judges of the Territorial Court of

Florida to receive, examine, and adjudge all claims,

and report their decisions to the secretary of the

treasury, who, on being satisfied that they were just

and equitable, would pay the same. In United States

V. Ferreira, 13 How. 40, 14 L. Ed. 42, the question

arose as to whether an appeal could be had to the

Supreme Court. This involved the question of

whether the Territorial Court of Florida was exer-

cising judicial powers. The appeal was dismissed.

In the course of the opinion it was said: Tt is too

evident for argument on the subject that such a tri-

bunal is not a judicial one, and that the Act of Con-

gress did not intend to make it one. The authority

conferred on the respective judges was nothing more

than that of a commissioner to adjust certain claims

against the United States; and the office of judges

and their respective jurisdictions, are referred to in
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the law merely as a designation of the persons to

whom the authority is confided, and the territorial

limits to which it extends. The decision is not the

judgment of a court of justice. It is the award of

a commissioner.'
"

The court in the Anway case also refers to other de-

cisions of the Supreme Court of the United States (page

40, 12 A. L. R.) and lays particular stress upon the case

of Muskraf v. United States, 219 U. S. 346, 55 L. Ed.

246, 31 Sup. Ct. Rep. 250. In this case by the Act of

March 1st, 1907, chapter 2285, 34 U. S. Stat, at L. 1015,

1028, one David Muskrat and others, on behalf of them-

selves and other Cherokee citizen, were authorized to in-

stitute proceedings in the Court of Claims with the right

of appeal to the Supreme Court, to determine the validity

of any acts of Congress passed since the Act of July 1st,

1902, in so far as said acts or any of them, attempted to

increase or extend the restrictions upon alienation, en-

cumbrance, or the right to lease allotments of lands of

Cherokee citizens, or to increase the number of persons

entitled to share in the final distribution of lands and

funds of the Cherokee beyond those enrolled for allot-

ment as of September 1st, 1902, and provided for in the

said Act of July 1st, 1902.

In the Muskrat case it is said:

* * * "Is such a determination within the ju-

dicial power conferred by the Constitution as the

same has been interpreted and defined in the author-

itative decisions to which we have referred? We
think it is not. That judicial power, as we have

seen, is the right to determine actual controversies

arising between adverse litigants, duly instituted in



-30-

courts of proper jurisdiction. * * * This at-

tempt to obtain a judicial declaration of the validity

of the act of Congress is not presented in a ^case' or

'controversy' to which, under the Constitution of

the United States the judicial power alone extends.

It is true the United States is made a defendant in

this action, but it has no interest adverse to claim-

ants. The object is not to assert a property right

as against the government, or to demand compensa-

tion for alleged wrongs because of action upon its

part. The whole purpose of the law is to determine

the constitutional validity of this class of legislation,

a suit not arising between parties concerning a prop-

erty right necessarily involved in the decision in

question, but in a proceeding against the government

in its sovereign capacity and concerning which the

only judgment required is to settle the doubtful

character of the legislation in question. Such judg-

ment will not conclude private parties when actual

litigation brings to the court the question of the con-

stitutionality of such legislation. In a legal sense

the jiidgment could not be executed, and amounts in

fact to no more than an expression of an opinion on

the validity of the acts in question. Confining of

the jurisdiction of this court within the limitations

conferred by the Constitution, which the court has

hitherto been careful to observe, and whose bounda-

ries it has refused to transcend, we think the Con-

gress, in the Act of March 1, 1907, exceeded the

limitations of legislative authority, so far as it re-

quired of this court action, not judicial in its nature,

within the meaning of the Constitution."

The court also states, after remarking that from its

earliest history the Supreme Court has consistently de-

clined to exercise any powers other than those which are
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strictly judicial in thir nature, as follows (55 L. Ed., p.

250)

:

"It therefore becomes necessary to inquire what

is meant by the judicial power thus conferred by the

Constitution upon this court, and, with the aid of

appropriate legislation, upon the inferior courts of

the United States. 'Judicial power,' says Mr. Justice

Miller, in his work on the Constitution, 'is the power

of a court to decide and pronounce t^he judgment

and carry it into effect between persons and parties

who brine: a case before it for decision.' Miller,

Const., 314. As we have already seen, by the ex-

press terms of the Constitution, the exercise of the

judicial power is limited to 'cases' and 'controver-

sies'. Beyond this it does not extend, and unless it

is asserted in a case or controversy within the mean-

ing of the Constitution, the power to exercise it is

nowhere conferred.

"What, then, does the Constitution mean in con-

ferring this judicial power with the right to deter-

mine 'cases' and 'controversies'. A 'case' was de-

fined by Mr. Chief Justice Marshall as early as the

leading case of Marbury v. Madison, 1 Cranch. 137,

2 L. Ed. 60, to be a suit instituted according to the

regular course of judicial procedure. And what

more, if anything, is meant in the use of the term

'controversy'? That question was dealt with by Mr.

Justice Field, at the circuit, in the case of Re Pacific

R. Commission, 32 Fed. 241, 255. Of these terms

that learned justice said:

" 'The judicial article of the Constitution men-

tions cases and controversies. The term "contro-

versies", if distinguished at all from "cases", is so

in that it is less comprehensive than the latter, and

includes only suits of a civil nature. Chisholm v.
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Georgia, 2 Dall. 431, 432, 1 L. Ed. 445, 446, 1

Tucker's Bl, Com, App. 420, 421. By cases and

controversies are intended the claims of litigants

brought before the courts for determination by such

regular proceedings as are established by law or

custom for the proiecHon or enforcement of rights

or the prevention, redress, or punishment of wrongs.

Whenever the claim of a party under the Constitu-

tion, laws or treaties of the United States, takes

such a form that the judicial power is capable of

acting upon it, then it has become a case, the term

implies the existence of present or possible adverse

parties, whose contentions are submitted to the court

for adjudication.'
"

A proceeding to determine the nature of the property

of a descendant, either separate or community, and the

interests of the respective parties in the distribution

thereof, is not a suit of a civil nature at law or in equity.

In re Foley, 80 Fed. 949.

2nd. a Suit for Declaratory Relief Under the

California Statute Is of Such Mixed or

Blended Character of Legal and Equitable

Causes of Action, Procedure and Remedies as

Not to Be Within the Jurisdiction of the

United States District Court.

The amended complaint is entitled "Amended Com-

plaint—Law—For Declaratory Relief." [Tr. p. 6.]

A summons at law was issued for the defendants. [Tr.

p. 4.]

No motion was made transferring to the equity side of

the court.
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On the law side of the court the court had no jurisdic-

tion, either to grant the injunctional restraining order,

such as appears in the transcript at page 46, or to ap-

point a receiver for the real property or for the proceeds

of the oil.

Plaintiffs have attempted to bring an action at law and

to obtain equitable relief therein. They have set out

causes of action, some of which might be legal and oth-

ers of which would be purely equitable, if equitable relief

were sought.

A proceeding of this blended nature is not permitted

under the federal practice, even with the relaxation of

the old strict rule preventing legal and equitable matters

to be joined in one suit.

The proceeding for declaratory relief is a special

statutory proceeding and allows a mixture of legal and

equitable causes of action, legal and equitable procedure,

and legal and equitable relief.

Proceedings of such character cannot be maintained

in the Federal courts.

Scott V. Neely, 140 U. S. 106, 35 L. Ed. 358;

Cates V. Allen, 149 U. S. 451, 37 L. Ed. 804.

Where an action is brought at law the court cannot

appoint a receiver unless specially authorized by statute.

There is no special authorization for receivership as a

part of a suit for declaratory relief. Declaratory relief

may be sought in a suit which involves equitable relief

including the appointment of a receiver, but the converse

of the rule does not follow.
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A court of law cannot appoint a receiver.

23 R. C. L., pp. 9 and 35;

27 Ann. Cas. 1913 B p. 649 notes.

III.

Pendency of State Court Action Between Same
Parties, Involving Same Property, Issues and Sub-

ject Matter Should Have Postponed Proceedings

and Precludes Order Appointing Receiver in

Federal Court.

We have already set out in our statement above the

dates of the proceedings in the state and federal courts

pointing out that plaintiifs herein having failed to estab-

lish their contentions in the state court are now seeking

to nullify the state court judgment by these collateral

proceedings in the federal court.

The proceedings in the Superior Court in the case of

McWilliams et al. v. Hudson et al., No. 134306, was a

suit brought by the plaintiff for an injunction against

the defendants to prevent the said defendant from inter-

fering with the plaintiffs' going upon the property and

removing their claimed 20% of the production of the

property. The issues in the case were precisely the

same as those in the case at bar, the whole thing turning

upon a construction of the lease and the assignment con-

tract, the court holding that there was no equitable as-

signment created by the contract of November 8, 1922;

and in said case the plaintiffs in their answer to the

cross-complaint, alleged fraud and conspiracy on the part

of Hudson and Hopkins in attempting to prevent the

plaintiffs from obtaining the oil which they claimed by
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means of a fictitious claim set up by Hudson to be the

owner of the oil, whereas in fact, they alleged that he

was merely the agent of Hopkins. The plaintiffs in that

case were the same as in the present case except that Pe-

troleum Royalties and Development Company, a corpora-

tion, is named as a plaintiff in the present case in the

place and instead of A. J. Jarmuth, and the interest

claimed by the corporation plaintiff is the same interest

as was claimed by Jarmuth in the Superior Court case

and the source of title of Jarmuth and the corporation

plaintiff is a common sort, so the parties plaintiff are

virtually the same, and the parties defendant are the

same except that J. O. Morris was also named as a de-

fendant in the Superior Court case.

In Vol I, Foster's Federal Practice, pages 1010 and

1011, it is stated:

"The tendency of a similar suit in a court held

within the same state and district where the Federal

court is held, is under similar circumstances, not a

bar to a suit for the same relief in the District

Court of the United States ; where the Federal juris-

diction is founded upon different citizenship, al-

though the suit was begun in a state court where

the first action was pending and was subsequently

removed. But it is usually a ground for a stay of

its own proceedings by the Federal court, where the

action in the state court was first instituted, provided

that the parties to the two suits are the same. Not,

however, when the suit in the court of the United

States is brought to enforce a cause of action of

which the Federal jurisdiction is exclusive."
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Also in the same volume at page 216 it is said:

"Where suits are pending in a state and a Federal

court, to enforce the same cause of action, the usual

practice is to stay proceedings in the court where

the second suit was begun until the first is deter-

mined; not to dismiss the second suit."

See also 1 Calif. Jurisprudence, "Abatement and Re-

vival", pages 26, 28, 34, 38.

As above stated, another action pending in a state

court will not abate the action in the Federal court, but

merely result in its continuance. However, the doctrine

of res adjiidicata is fully applicable when the judgment

becomes final in the state court. See 15 Cal. Jurispru-

dence, 97, 135.

There is a distinction between pleading a former judg-

ment as an estoppel and as a bar. If the cause of ac-

tion, the parties and the subject matter is the same, the

former judgment is a complete bar to a subsequent ac-

tion. If the causes of action dififer, then all matters

which were adjudicated in the former action are conclu-

sive between the parties on those particular interests.

15 Cal. Jurisprudence, 136, 138, 144.

The test as to whether a former judgment is a bar to

a subsequent suit, namely, as pleading the doctrine of res

adjiidicata, is whether or not the same evidence is the

same in the prior and the subsequent action. 15 Cal.

Jurisprudence, page 174.

See the same volume at page 248 laying down the rule

that the adjudication of a state court as to matters

within its jurisdiction is res adjudicata and conclusive

collaterally in the Federal court in proceedings between
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the same parties, citing Napa Valley Electric Co. v. R. R.

Commission, 257 Fed. 195; Herefield v. Bridges, 75 Fed.

47. Under the above authorities the proceedings in this

case should be stayed until final judgment is entered and

such final judgment will be a bar to the present suit.

In Palmer v. Texas, 53 Law. Ed. 435, 438, 439-440,

the Supreme Court held:

"If the state court had acquired jurisdiction over

the property by the proceedings for the appointment

of its receiver, and had not lost the same by the

subsequent proceedings, then, upon well-settled prin-

ciples, often recognized and enforced in this court,

there should be no interference with the action of

the state courts while thus exercising its authorized

jurisdiction. The Federal and state courts exercise

jurisdiction within the same territory, derived from

and controlled by separate and distinct authority,

and are therefore required, upon every principle of

justice and propriety, to respect the jurisdiction once

acquired over property by a court of the other sov-

ereignty. If a court of competent jurisdiction, Fed-

eral or state, has taken possession of property, or by

its procedure has obtained jurisdiction over the

same, such property is withdrawn from the jurisdic-

tion of the courts of the other authority as effectu-

ally as if the property had been entirely removed to

the territory of another sovereignty. Wabash R.

Co. v. Adelbert College, 208 U. S. 38, 52 L. ed. 379,

28 Sup. Ct. Rep. 182, and previous cases in this

court, cited therein at page 54.

The Circuit Court of the United States, in the ap-

pointment of a receiver in this case, seems to have

proceeded upon the theory that the proceedings in

the state court had left the property in such a situ-
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ation that it was no longer in custodia legis, and was

liable to seizure by adverse proceedings."

Pp. 439-440:

"In this attitude of affairs, had the Circuit Court

of the United States authority to take possession of

the property under the bill filed in that court for the

appointment of a receiver?

We think the law of this court is well established

to be that jurisdiction over the property was ac-

quired by the state courts when the receiver was ap-

pointed, the judicial process served, and the receiver

duly qualified, although the state receiver had not

taken actual possession of the property. This prin-

ciple was recognized in Farmers' Loan & T. Co. v.

Lake Street Kiev. R. Co., 177 U. S. 59, 44 L. ed.

670, 20 Sup. Ct. Rep. 564, in which this court said:

'The possession of the res vests the court which

has first acquired jurisdiction with the power to hear

and determine all controversies relating thereto, and,

for the time being, disables other courts of co-ordi-

nate jurisdiction from exercising like power. This

rule is essential to the orderly administration of jus-

tice, and to prevent unseemly conflicts between courts

whose jurisdiction embraces the same subjects and

persons. Nor is this rule restricted in its applica-

tion to cases where property has been actually seised

binder judicial process before a second suit is insti-

tuted in another court, but it often applies as well

where suits are brought to enforce liens against spe-

cific property, to marshal assets, administer trusts,

or liquidate insolvent estates, and in suits of a sim-

ilar nature where, in the progress of the litigation,

the court may be compelled to assume the possession

and control of the property to be affected. The rule
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has been declared to be of especial importance in its

application to Federal and state courts. Peck v.

Jenness, 7 How. 612, 12 L. ed. 841 ; Freeman v.

Howe, 24 How. 450, 16 L. ed. 749; Moran v.

Sturges, 154 U. S. 256, 38 L. ed. 981, 14 Sup. Ct.

Rep. 1019; Central Nat. Bank v. Stevens, 169 U. S.

432, 42 L. ed. 807, 18 Sup. Ct. Rep. 403 ; Harkrader

V. Wadley, 172 U. S. 148, 43 L. ed. 399, 19 Sup.

Ct. Rep. 119.'

If this rule is not applied, a court of competent

jurisdiction, which, by the law of its own proced-

ure, has acquired jurisdiction of property, may find

itself, as in this case, after final judgment, main-

taining its right over the property, at the conclusion

of the litigation deprived of the subject matter of

the suit. Indeed, this case would be an apt illus-

tration of that situation. The courts of Texas have

sustained the right to the receivership, and have

held it was only suspended pending the appeal; but,

when it comes to enforcing the right to administer

the property, if the Federal receivership is main-

tained, the court of original jurisdiction finds itself

stripped of the property, and the same being admin-

istered in another court which acquired its dominion

over the property after it had become subject to

the state jurisdiction."

In Mound City v. Castleman (8th Cir.), 187 Fed. 924-

926, the court said:

"The court which first acquires the lawful juris-

diction of specific property by the seizure thereof or

by the due commencement of a suit from which it

appears that it is or will become necessary to a de-

termination of the controversy involved or to the

enforcement of its judgment or decree therein for
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the court to seize, to charge with a h'en, to sell or to

exercise other like dominion over it, thereby with-

draws that property from the jurisdiction of every

other court so far as necessary to accomplish the

purpose of the suit, and entitles that court to retain

control of it requisite to effectuate its final judg-

ment or decree therein free from the interference

of every other tribunal. Farmers' Loan & Trust

Co. v. Lake Street R. R. Co., 177 U. S. 51, 61 Sup.

Ct. 564, 44 L. Ed. 667; Lang v. Choctaw, Oklahoma

& Gulf R. Co., ^7 C. C. A. 307, 311, 160 Fed. 355,

359; Sullivan v. Algren, S7 C. C. A. 318, 322, 160

Fed. 366, 370; Peck v. Jenness, 7 How. 612, 12

L. Ed. 841; Freeman v. Howe, 24 How. 450, 16

L. Ed. 749; Morgan v. Sturges, 154 U. S. 256, 14

Sup. Ct. 1019, 38 L. Ed. 981 ; Central Bank v. Ste-

vens, 169 U. S. 432, 18 Sup. Ct. 403, 42 L. Ed. 807;

Williams v. Neely, 67 C. C A. 171, 185, 134 Fed. 1,

15, 69 L. R. A. 232; Barber Asphalt Pav. Co. v.

Morris, 66 C. C. A. 55, 58, 132 Fed. 945, 948, 67

L. R. A. 761; Gates v. Bucki, 53 Fed. 961, 969, 4

C. C A. 116, 128, 129.

And the jurisdiction of a court over the subject-

matter or a cause once lawfully acquired includes

the power to enforce its judgment or decree and to

protect the titles of those holding under it from any

attempt to avoid or annul them. Lang v. Choctaw,

Oklahoma & Gulf R. Co., 87 C. C. A. 307, 312, 160

Fed. 355, 360; Chicot County v. Sherwood, 148 U. S.

529, 533, 534, 13 Sup. Ct. 695, 2>7 L. Ed. 546; Julian

v. Central Trust Co., 193 U. S. 93, 112, 24 Sup. Ct.

399, 48 L. Ed. 629; Wabash R. Co. v. Adalbert Col-

lege, 208 U. S. 2>S, 28 Sup. Ct. 182, 52 L. Ed. 379;

Barber Asphalt Pav. Co. v. Morris, 132 Fed. 945,

949, 66 C. C. A. 55, 59, 67, 67 L. R. A. 761 ; Brun
V. Mann, 80 C. C. A. 513, 151 Fed. 145, 12 L. R. A.
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(N. S.) 154. The fact clearly appeared from the

petition as soon as it was filed in the suit in the state

court that it would become necessary to a complete

determination of the issues tendered and to the en-

forcement of the decree sought for that court to

exercise its dominion over the specific land described

in the petition and to divide or sell it. The com-

mencement of that suit, therefore, withdrew that

land from the jurisdiction of the federal court be-

low and from the jurisdiction of every other court

so far as necessary to give efifect to the final deci-

sion and decree in the state court, and gave to that

court the power to retain the control over it requi-

site to protect the titles of those who should hold

under its decree.

Although the summons in the suit in the state

court was not issued until March 25, 1907, and was

not served until May 13, 1907, 11 days after the

suit in the federal court was commenced, yet, the

former suit was commenced and the state court ac-

quired the legal custody of the land on March 20,

1907, when the petition in that suit was filed. A
suit is commenced by the filing of the petition or bill

with the honest intention to prosecute the suit dili-

gently provided there is no detrimental or unreason-

able delay in the subsequent issue or service of the

process. Farmers' Loan & Trust Co. v. Lake Street

R. R. Co., 177 U. S. 51, 60, 20 Sup. Ct. 564, 44

L. Ed. 667; Armstrong Cork Co. v. Merchants' Re-

frigerating Co. (C. C. A.), 184 Fed. 199, 206; Gos-

line V. Thompson, 61 Mo. 471 ; South Missouri Lum-
ber Co. V. Wright, 114 Mo. 326, 332, 334, 21 S. W.
811; McGrath v. St. Louis, K. C. & C. R. Co., 128

Mo. 1, 30 S. W. 329; Becker v. Stroeher, 167 Mo.

306, 66 S. W. 1083; State v. Wilson, 216 Mo. 215,

115 S. W. 549. The suit against Ben T. Castleman
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in the state court was therefore pending, and that

court had the legal custody of the 616 acres of land

and of the right of Castleman therein for the pur-

pose of adjudicating his title and interest in it 10

days before he conveyed that interest to the Mound
City Company, and the latter company took all its

right and claim to the land pendente lite and stood

from the date of its purchase in the shoes of Ben

T. Castleman and was equally with him bound by

the proceedings and the decree therein. Becker v.

Stroeher, 167 Mo. 306, 321, 66 S. W. 1083; Hollo-

way V. Holloway, 103 Mo. 274, 283, 284, 15 S. W.
536; Hart v. Steedman, 98 Mo. 452, 456, 457, 11

S. W. 993."

IV.

Order Appointing Receiver Without Basis and too

Broad.

On the condition of the record at the time of granting

on April 9, 1926, the order complained of, appointing a

receiver, there was no necessity for such appointment

as the plaintiffs were already amply protected as to the

alleged 20% royalty claimed by them: First—by the

restraining order of July 22, 1926, prohibiting the selling

or removing of oil from the premises and disposal of

moneys received by them for oil sold [Tr. p. 46] ; second

—by the order of July 29, 1925, continuing the restrain-

ing order in full force and effect but with certain modi-

fications including a requirement that the proceeds of

20% of all oil on hand or produced thereafter should

be paid to the clerk of the District Court to be held by

him to abide the further order of the court. [Tr. p. 54.]

Dabney Oil Co. v. Providence Oil Co., 22 Cal.

App. 233, 238-9. (Judge James concurring.)
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South Penn. Oil Co. v. Miller, 175 Fed. 729, headnote

5, page 730, reads:

"The assumption by a state court of jurisdiction

of a suit involving the determination of rights be-

tween lessees of oil lands under conflicting leases,

and the granting of an injunction restraining the

defendant from further operating on the land pend-

ing the suit, excludes a federal court from jurisdic-

tion of a subsequent suit between the same parties

involving the same issues during the pendency of

the suit in the state court."

If a receiver could be appointed in a proper proceed-

ing on the equity side of the court for declaratory relief

under the California statutes, such receiver should only

be appointed to take charge of such royalty and not per-

sonal and real property claimed by others not parties to

the suit.

The order appointing the receiver is entirely too broad

in authorizing him to go upon the property, superintend

and direct the operation of the oil plant and the selling

and marketing of the oil, and to take into his possession

property claimed or owned by others not parties to the

suit, incur and pay expenses in operating the oil well.

In re Benwood Brewing Company, 202 Fed. 329;

Dold Packing Co. v. Doermann, 293 Fed. 315,

331.

The lessor Baker is not a party to the action. The

real estate belongs to him. The receiver should not take

possession without Baker a party to the proceedings.

The Syndicate Company has brought a replevin suit for

all the equipment used in operating the well. The re-
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ceiver should not be authorized to take possession of the

property claimed by it and now in the hands of the

sheriff.

In Conclusion.

The litgation between the parties to this suit has been

extensive and varied. A number of suits have been filed

by plaintiffs. Where they have failed in one they have

tried another. The charges against defendant have

grown in the bitterness and acrimony of plaintiffs' de-

feats. The litigation has been featured by plaintiffs'

charges of fraud, conspiracy, perjury and the like in the

attempt to make it appear that they have a meritorious

case and are in danger of losing substantial rights. The

reply to such charges is, first, that they are untrue; sec-

ond, that they have been adjudicated to be untrue by the

state court; third, that there is no danger of loss, or, if

any, there is none which cannot be protected in the state

court by appropriate proceedings there.

Having failed to recover in the state court, the plain-

tiffs, carefully omitting to join as parties defendants in-

dispensable parties to a suit seeking by the ancillary

proceeding of a receivership the possession of the

real estate, tools and equipment, and also seeking the

management or control of the oil well out of which the

royalties in dispute are expected to be earned, bring this

suit in the federal court—not for any relief, but for a

declaration of rights already adjudicated in the state

court.

The proceeding is without jurisdiction in the federal

court for lack of such indispensable parties.
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This proceeding is not a suit at law or in equity within

the scope of the judicial power of the United States Dis-

trict Court, but a blending of legal and equitable causes

of action, procedure and remedy—not permitted under

the Constitution and federal practice.

Finally, in disregard of the rights of owners and ad-

verse claimants, the order appointing receiver itself is

inherently contrary to the practices and usages of equity

in that it authorizes a receiver to take possession of real

and personal property not the subject of the action which

involves merely a claim to prospective production from

the property; authorizes the receiver to engage in the

hazardous and highly specialized business of operating an

oil well and the marketing of the oil produced therefrom,

and to incur and pay expenses which would take prece-

dence of prior claims, liens and charges against the

property.

The order should be reversed for lack of jurisdiction

of the main suit and as not authorized either at law or

in equity.

Respectfully submitted,

Charles C. Montgomery,

Attorney for Defendant C. A. Hudson.




